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Mr. EASTLAND, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 6029] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 6029) for the relief of Robert D. Grier (individually, and as 
executor of the estate of Katie C. Grier) and Jane Grier Hawthorne, 
having considered the same, reports favorably thereon without 
amendment and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is that the limitation placed 
upon the time within which claim may be filed for refund on any 
income tax, interest, or penalty illegally or erroneously assessed and 
collected, and any defense based upon the existence of a settlement 
previously entered into with respect to any such tax, interest, or 
penalty, as hereby waived in favor of Robert D. Grier (individually, 
and as executor of the estate of Katie C. Grier) and Jane Grier Haw- 
thorne with respect to their claims for the refund of any income tax, 
interest, and penalties paid by them for taxable years beginning on or 
after January 1, 1940, and ending on or before December 31, 1945, 
if such claims are filed with the Secretary of the Treasury or his 
delegate within 6 months after the date of the enactment of this act. 
That if all or any part of such claims is disallowed by the Secretary 
or his delegate, or if the Secretary or his delegate has not rendered a 
decision upon any such claim within 6 months after it is filed, suit 
thereon may be instituted in the Court of Claims or in any United 
States district court of competent jurisdiction, but no suit on any such 
claim or part thereof may be instituted after the expiration of 2 years 
from the date of mailing ee mail by the Secretary or his 
delegate to the said Robert D. Grier or Jane Grier Hawthorne (as the 
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case may be) of a notice of the disallowance of such claim or part 
thereof. 
STATEMENT 


In March of 1950, Robert D. Grier, for himself and the estate of 
his wife who had died a year before, faced a claim of Internal Revenue 
for income taxes, penalties, and interest over a 10-year period of more 
than $1,200,000. Under circumstances amounting to duress, he 
executed on March 18, 1950, waivers of assessment and collection for 
the years 1940-45, pursuant to which there was assessed and paid 
$209,115.57 in additional taxes, $104,557.84 in ‘fraud’ penalties, 
and interest of $77,906.23. While he believed the taxes excessive, he 
resented the imposition of the penalties and resolved to contest them 
as soon as he could dispose of reyenue claims for the years 1946-49. 
These later years went to the Tax Court, whose final orders were 
entered on October 30, 1953. 

Immediately thereafter, Mr. Grier submitted complete data on 
1940-45 to lawyers and accountants who advised that he had paid 
excessive taxes for these years, and that the imposition of “fraud” 
penalties was unconscionable. However, by that time it was too late 
to file claims for refund of the taxes and penalties paid for 1940-45, 
and hence this bill, H. R. 6029, to grant him a day in court. 

During the years 1940-45, Robert D. Grier and family carried on 
business as cotton merchants under the name of Grier Cotton Co., at 
Statesville, N. C., purchasing cotton from growers or ginners and 
selling it to the mills. Grier Cotton Co. was a partnership composed 
of Robert D. Grier, Katie C. Grier, his wife, and their three auditarea, 
Jane, Alice, and Ann. Mrs. Grier and each of the daughters con- 
tributed capital and services to the business. Income-tax returns for 
these years were filed on behalf of the partnership, Grier Cotton Co., 
and each of the 5 partners reported 20 percent of the income in their 
individual returns and paid taxes sebe diş. 

Examinations by revenue agents beginning in the summer of 1942 
eventually led to the waivers of March 18, 1950. The assessments 
thereunder were based on recomputations which denied the daughters 
as partners, allowed Jane a salary each year in lieu of her partnership 
interest, and recognized Robert D. and Katie C. Grier as the two 
partners taxable on the adjusted income of the Grier Cotton Co. 
After adding “fraud” penalties of 50 percent of deficiencies in taxes, 
the following amounts were paid: 
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ROBERT D. GRIER ET AL. 
Katie C. Grier 


Additional Fraud 
tax penalties 


$3, 657. 96 £1, 828. 98 
71, 036. 61 35, 518. 31 
20, 496. 42 10, 243. 21 


105, 115. 34 | 


These large deficiencies in taxes were due to (1) disallowance of 
the three daughters as partners, (2) erroneous adjustments to income 
by the Government, and (3) the correction of mistakes made by the 
Griers in bookkeeping. 

Throughout this period of 1940-45, the books of original entry 
were kept by Jane Grier, who took over when her mother came down 
with pneumonia in January 1940. Her father posted the figures to 
the general ledger and occasionally made entries in the journal. Jane 
had graduated in home economics in 1939, with no traming in books 
or accounts. She knew practically nothing about bookkeeping, but 
made the greatest effort to record the transactions of the business. 
Jane had no one to ask, and often had to guess at what should be done. 
There was little help from her father because he was busy long hours 
buying, classing, or grading, and selling cotton, and he also had no 
real knowledge of bookkeeping. Under these circumstances, the 
Griers did the best they could to keep accurate and complete recoras 
and to render honest and correct income-tax returns. 


ADJUSTMENTS TO BOOKS AND RETURNS 


To illustrate the erroneous adjustments made by the Government 
in computing the additional taxes shown above, we point to the follow- 
ing: 

1. In 1940, $10,000 was added to reported income as profit on the 
sale of cotton through a New York broker, Schwabach & Co. This 
$10,000 was merely the return of a deposit made with the broker in 
1939. The profit of $13,511.32 on the transaction was properly 
reported as income on the return of Grier Cotton Co. for 1940. 

2. In 1940, $15,867.79 was added to reported income, purporting 
to correct “purchases overstated.” This related to the liability at 
December 31, 1940, for further payments on “call” cotton bought by 
Grier Cotton Co. The adjustment was erroneous, as shown by the 
action of the Government in approving for 1945 and subsequent years 
the method employed by Grier Cotton Co. 

3. In attempting to correct errors in the cotton purchase account 
for 1941, of which there were many, the Government added to reported 
income the amount of $11,800. On August 23, 1941, a check was 
drawn on the Chemical Bank of New York for $11,800, and Mr. Grier 
made an entry charging the cotton account and crediting the Chemical 
Bank. Since this expenditure was for the acquisition of a capital 
asset, it was erroneously charged to cotton purchases, 

However, there were few transactions with Chemical Bank, and 
Jane had been accustomed to balancing the cotton account against 
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only their regular bank account in Statesville. Being out of balance 
between these 2 accounts by $11,800, she omitted the $11,800 from the 
total charges to the cotton account in the journal. This total was 
posted to the ledger and carried to the tax return, thus correcting by 
accident the mistake made by Mr. Grier in originally charging the 
cotton account. The adjustment of the Government was therefore 
erroneous—probably because the revenue agents had never added the 
figures to learn that the $11,800 was not in the total. 

4. In 1943, the Government added $8,775.32 to reported income, 
purporting to correct “cotton purchases overstated.” This is a 
repetition of the same type of error as that set forth in item 2 above 
for the year 1940. 

It may be added at this point that the facts on the four items above 
were unknown to any of the parties until an audit was made of the 
Grier Cotton Co. in 1954 by a certified public accountant. 


CORRECTION OF MISTAKES MADE BY THE GRIERS IN BOOKKEEPING 


To illustrate the bookkeeping mistakes of the Griers, made for and 
against them, we cite the following: 

1. The first was a mistake of the Griers in favor of the Government 
by including in closing inventory of 1940 a bank balance in the amount 
of $1,574.10. This had the effect of overstating the income of the 
wyłapie to that extent for 1940. It is elementary that a bank 

alance has no place in inventory. This error was carried over to 
1941 by including the same bank balance in opening inventory, which 
caused reported income for 1941 to be understated by that amount. 

At the end of 1941 the Grier Cotton Co. had an overdraft at the 
bank of $5,201.26. The Griers erroneously deducted this amount 
from closing inventory, which had the effect of understating income for 
1941. This error was carried over to 1942 by deducting the same bank 
overdraft from opening inventory, which caused reported income for 
1942 to be overstated 5 that amount. 

The tragedy of their ignorance of keeping books and computing 
income is highlighted by the treatment of another bank balance at the 
end of 1943. There a bank balance of $41,385.59 was erroneously 
added to closing inventory which resulted in the Griers overstating 
their reported income for 1943 by that amount. And to show even 
the ineonsistency of their errors, the same bank balance was not 
carried over to 1944 opening inventory, which would have under- 
stated 1944 income and offset the overstatement of income for 1943. 

All of the above errors were corrected by the Government. 

2. Three mistakes of the Griers account for a net understatement of 
income in 1941, which the Government has corrected in the net amount 
of $74,761. During that year the Grier Cotton Co. began dealing in 
cotton futures, and closed 5 of these transactions with a total profit 
of $174,261. With these profits an account was opened in the Chem- 
ical Bank of New York City. 

Mr. Grier made the entries in the books himself with respect to these 
sales. He properly credited the cotton account and charged a new 
account known as the Chemical Bank with these profits amounting to 
$174,261. His daughter, Jane, had been in the habit of using the 
Peoples Bank in Statesville, N. C., as the only account to balance 
with the cotton account. When she found that the entries on the 
credit side of the cotton account exceeded the debits in the Peoples 








ROBERT D. GRIER ET AL. 5 


Bank account by the amount of these profits, she merely eliminated 
credits in the cotton account in the amount of $174,261. This meant 
eliminating income to that extent. 

On wa 16, 1941, Mr. Grier transferred $100,000 from the 
Chemical Bank to the Peoples Bank and made the entry in the books 
himself. This was properly done by crediting the Chemical Bank 
account and charging the Peoples Bank account. This again threw 
Jane off because the charges in the Peoples Bank account exceeded 
the credits in the cotton account, and she arbitrarily added the sum 
of $100,000 to the credit side of the cotton account. This meant 
increasing income by the amount of $100,000. 

The third mistake in the amount of $500 was simply an error in 
pz. a 7 asa 2 in the hundreds column from the journal to the 

e 


ger. 

3. On October 30, 1941, Grier Cotton Co. borrowed $35,000 from 
the Wachovia Bank & Trust Co. and deposited the proceeds in the 
Peoples Bank at Statesville. The books of the parnership charged 
the $35,000 to Peoples Bank and erroneousły credited the cotton 
account with that amount. The effect was to treat as income this 
money borrowed from the bank, and it was so reported in the tax 
return. 

Again in 1943 the parnership borrowed $17,000 from the same 
bank, the proceeds of which were also treated as income on its books 
and in its tax return. 

On September 22, 1945, Grier Cotton Co. paid off a loan from 
Peoples Bank in the amount of $15,000. Here the payment was 
erroneously charged to the cotton account, which had the effect of 
understating income by that amount for the year 1945. 

The foregoing $35,000 and $15,000 errors were caught and corrected 
by the revenue agents in the 1950 computation. However, the 
$17,000 error was discovered only in the audit of 1954, and was not 
known to either Government or taxpayer in 1950. 

4. As the result of cotton transactions through brokers in 1941, 
there was due Grier Cotton Co. $17,043 (Schwabach $6,000, Thomson 
& McKinnon $7,443, and Goodbody $3,600) at December 31, 1941. 
The profit on these sales was included in 1941 income by adding these 
receivables to closing inventory. While the method was erroneous, 
the result was a correct computation of 1941 income. 

In computing income for 1942 the Griers erroneously used such 
closing inventory, inflated by these receivables, as opening inventory 
for 1942. This had the effect of understating income for 1942 by 
$17,043, which was corrected by the Government in 1950. 

5. In February 1942 checks from cotton brokers in the amounts of 
$9,870 and $3,917.50, or a total of $13,787.50, were deposited in the 
Chemical Bank to the credit of Grier Cotton Co. These checks were 
charged to Chemical Bank on the book of the partnership, with no 
corresponding credit, and also erroneously charged to Peoples Bank. 
The effect was to omit from income of 1942 the total of these checks. 

On February 11, 1942, Grier Cotton Co. issued a check on the 
Chemical Bank for $10,638.50 in payment for cotton and charged the 
amount to the cotton account. Since Jane was balancing the cotton 
account against the balance in their regular bank account at Peoples 
Bank in Statesville, she ignored for bookkeeping purposes the three 
transactions through the Chemical Bank. That meant omitting from 
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sales the $13,787.50 and understating income for 1942 to that extent. 
Jane's handling of the third transaction meant omitting from pur- 
chases the $10,638.50 and overstating income by that amount for 
1942. These errors were corrected by the Government in the 
computation of 1950. 

6. In the journal for July 1942, Jane made a $1,000 error in adding 
poca sales on page 272, which overstated income by that amount 

or 1942. 

The next error is a most unusual one in the amount of $40,000. 
Cotton sales for September 1943, were totaled by Jane as $108,853.73, 
but the first two digits as written by her looked like a 6 instead of a 
10 and Mr. Grier posted the total to the cotton account in the general 
ledger as $68,853.73. To the naked eye the thousands appear as 
68, but with a magnifying glass the 108 is clear. This had the effect 
of understating income by $40,000. 

The recording of transactions in the journal for December 1944 
ended with five entries on page 129. In posting to the ledger Mr. 
Grier took the totals of each column from the bottom of page 128, 
overlooking entirely the items on page 129. The effect was to under- 
state income in one item by $3,725.98 and to overstate income in the 
other 4 items by a total of $316.95. 

In adding the journal column on cotton sales for December 1945, 
Jane entered a total of $234,331.07 instead of the correct total of 
$214,331.07. This was an error of exactly $20,000 which was carried 
to the ledger and the income-tax return. The result was an over- 
statement of $20,000 in reported income. 

All of the foregoing errors were corrected by the Government in 
the 1950 computation. 


CIRCUMSTANCES OF WAIVER, MARCH 18, 1950 


For some time the income-tax returns of the Griers had been under 
investigation by revenue agents and special agents, and it appeared 
that prosecution for tax evasion was considered for the year 1945. 
The case came to the Penal Division, General Counsel for Internal 
Revenue in Washington. There 3 canceled checks of Statesville 
Cotton Mills and 1 of Rocky Creek Mills were shown to Mr. Grier 
with the accusation that these checks in the total amount of $39,- 
876.05 represented the proceeds of sales that had not been reported. 
Shocked by such a charge, Mr. Grier demonstrated that these checks, 
combined with another, had been properly reported as income on the 
1945 return of Grier Cotton Co. The Penal Division immediately 
deppen the case, but the special agents still insisted on the imposition 

f the civil-fraud penalty. 

By the time March 1950, was reached the Government’s claim for 
1940—45 was approaching $700,000 with interest, a claim for taxes and 
interest on 1946-49 of more than $500,000 was underway, and the 
status of the interests of the daughters in the business was unsettled, 
along with the estate of Mrs. Grier for both estate and income taxes. 
The Griers were weary of the contest, and an adverse decision would 
have wiped out their business, homes, and everything they had. As 
Mr. Grier wrote Congressman Alexander on April 25, 1955: 


Although I had tried in 1942 to get Internal Revenue to 
examine our returns for the earlier years of this period, they 
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merely had us waive the statute of limitations, and no ex- 
amination was started until sometime in 1946. In February 
1947 they issued letters demanding over $532,000 in addi- 
tional taxes and penalties for the years in question. Numer- 
ous conferences were held with Internal Revenue from 1946 
on. In March of 1949 my wife died. I was corapletely con- 
fused by the long series of examinations and conferences 
over many complicated matters which I did not understand, 
bewildered and fearful as to the future of the business, and 
faced ten years (1940-49) of unsettled tax liability with 
a potential claim by the Government of over $1 million. We 
knew the penalties were an injustice and believed the tax ex- 
cessive, but to get rid of the first 5 years at that time we 
settled by paying additional taxes and penalties of over 
$315,000 in the spring of 1950. 


Certainly, they would sign up. Anything to get it behind them for 
the moment, with the resolve to see what could be done when the 
later years had been cleared away. All of this was in an atmosphere 
where the facts set forth above in explanation of adjustments were 
largely unknown to both Government oflicials and the Grier repre- 
sentatives. 

EFFECT OF EXECUTION OF FORMS 870 


The payment of the taxes and penalties in 1950 followed the execu- 
tion of Treasury Department Forms 870, “Waiver of Restrictions 
on Assessment and Collection of Deficiency in Tax.” That printed 
form carries this language: 


Pursuant to the provisions of section 272 (d) of the 
Internal Revenue Code, and/or the corresponding provisions 
of prior internal revenue laws, the restrictions provided in 
section 272 (a) of the Internal Revenue Code, and/or the 
corresponding provisions of prior internal revenue laws, are 
hereby waived and consent is given to the assessment and 
collection of the following deficiency or deficiencies in tax: 


There follows the tabulation of the taxable years, the amount of 
tax and the penalties. After spaces for signatures of the taxpayers 
and their addresses, with date at the lower left-hand corner, there 
is the following “Note” at the bottom of the page: 


The execution and filing of this waiver at the address 
shown in the accompanying letter will expedite the adjust- 
ment of your tax liability as indicated above. It is not. 
however, a final closing agreement under section 3760 of 
the Internal Revenue Code, and does not, therefore, preclude 
the assertion of a further deficiency in the manner provided 
by law should it subsequently be determined that additional 
tax is due, nor does it extend the statutory period of limitation 
for refund, assessment, or collection of the tax. 


Typed into this form between the printed portion for the years and 
figures and the signature line, was the following: 


The taxpayer agrees: (1) to make payment of the de- 
ficiency, together with interest as provided by law; (2) not 
to file or prosecute any claim for refund for income taxes for 
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the vears shown above; and (3) upon request of the Com- 

missioner, to execute at any time a final closing agreement as 

to the tax liability on the foregoing basis for the said years 

= the provisions of section 3760 of the Internal Revenue 
e. 


The foregoing provisions added to the printed form 870 have no 
binding effect upon a taxpayer, because of lack of mutuality. The 
legal situation has become clear. The Commissioner may proceed for 
additional taxes at any time within the statute of limitations after the 
signing of such a waiver; and the courts have held that the taxpayer 
may, with the same rights, proceed to file a claim for refund and sue, if 
necessary, upon its rejection to recover taxes paid under such a waiver. 

The best authority for the legal status of a form 870 is a statement 
of the Attorney General in a brief filed on behalf of the Government in 
Hargis v. Godwin, Eighth Circuit, where identical provisions were 
contained in the waiver. There at page 28 it was said: 


Finally we take specific exception to the taxpayer’s argu- 
ment (Br. 38) in connection with the trial court’s refusal to 
give his requested instruction No. 12. We have never con- 
tended that the form 870 which the taxpayer executed was 
a binding compromise. (See Botany Mills v. U. S., 278 
U.S. 282; Payson v. Commissioner, 166 F. 2d 1008 (C. A. 2d); 
Joyce w. Gentszh, 141 F. 2d 891 (C. A. 6th).) Taxpayer's 
execution of the form 870 merely served to waive all restric- 
tions on assessment and collection of the items mentioned in 
the form. 


In its decision of Hargis v. Godwin (221 F. 2d 486), April 29, 1955, 
the court said in part: 


Defendant [Government] does not contend, in view of the 
numerous decisions to the contrary, that form 870 constituted 
a binding agreement on the part of the taxpayer precluding 
him from bringing suit for refund of taxes paid on the basis 
of such compromise settlement. 


Therefore, the waiver in H. R. 6029 of any defense based upon 
execution of form 870, is simply in accordance with existing law. 

Therefore, the committee feels that the Griers have been penalized 
to the extent that almost destroyed their business and statute of 
limitation should be waived and permit them to file their claim with 
the Internal Revenue Service and if not settled, then they could have 
their day in court before the United States Court of Claims or in any 
United States district court. Therefore, the committee recommends 
favorable consideration of the bill. 





Treasury Department, Washington, January 27, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. ©. 
Mx Dear MR. Cnaırman: This letter is in reply to your request of 
June 8, 1955, for the views of the Treasury Department concerning 
H. R. 6029 (84th Cong., 1st sess.), entitled “A bill for the relief of 
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Robert D. Grier (individually, and as executor of the estate of Katie C. 
Grier) and Jane Grier Hawthorne.” 

This proposed legislation would waive the limitations placed upon 
the time within which claims may be filed for the refund of income 
tax, interest, or penalty illegally or erroneously assessed and collected 
and any-defense based upon the existence of settlement previously 
entered into with respect to any such tax, interest, or penalty in 
favor of Robert D. Grier (individually, and as executor of the estate 
of Katie C. Grier) and Jane Grier Hawthorne, with respect to their 
claims for refund of any income tax, interest, or penalty for taxable 
to beginning on or after January 1, 1940, and ending on or before 

ecember 31, 1945, if such claims are filed with the Secretary or his 
delegate within 6 months after the bill is enacted. 

The bill further provides limitations on suit or proceedings in court 
similar to those provided in section 3772 of the Internal Revenue 
Code of 1939, and provides that the interest liability of the United 
States shall not extend to any portion of any such claim for any period 
prior to the date on which claims are filed. 

The cases of the taxpayers named in H. R. 6029 were carefully 
considered by the Internal Revenue Service prior to the closir 
action taken in June 1950. The cases of R. D. Grier and Katie C. 
Grier were closed on the basis that there were deficiencies in tax 
plus penalties as follows: R. D. Grier and Katie C. Grier, taxable 
year 1940, deficiency of $7,315.93 and penalty of $3,657.97; R. D. 
Grier, taxable years 1941 through 1945, total deficiencies of $100,342.26 
and total penalties of $50,171.16; Katie C. Grier (deceased), taxable 
years 1941 through 1945, total deficiencies of $101,457.38 and total 
penalties of $50,728.71. 

The case of Jane Grier Hawthorne was closed on the basis of total 
overassessments, for the taxable years 1941 and 1943, of $7,467.26; 
total deficiencies, for the taxable years 1940, 1944 and 1945, of $938.25; 
and total penalties, for the taxable years 1940, 1944 and 1945, of 
$469.13. 

On March 18, 1950, R. D. Grier executed waivers of restrictions on 
assessment and collection of the deficiencies for the years 1941 through 
1945, for his individual liability and his liability as executor of the 
estate of Katie C. Grier, containing the following language: 

“The taxpayer agrees: (1) ‘To make payment of the deficiency, 
together with interest as provided by law; (2) not to file or prosecute 
any claim for refund for income taxes for the years shown above; and 
(3) upon request of the Commissioner, to execute at any time a final 
closing agreement as to the tax liability on the foregoing basis for the 
A years under the provisions of section 3760 of the Internal Revenue 

ode.” 

The waiver of restriction on assessment and collection of the 
deficiencies signed by Mrs. Hawthorne contains the same language as 
tbat contained in the waivers executed by Mr. Grier, quoted in the 
preceding paragraph. 

Conferences were held on these cases in the national office on 
June 19 and 20, 1947, at which time the taxpayers were represented 
by both attorneys at law and an accountant. The taxpayers were 
similarly represented at a conference held in the office of the internal 
revenue agent in charge, Greensboro, N. C., in March 1950. 


90007*—57 S. Rept., 84-2, vol. 7——106 
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. Much time and effort was expended by the Internal Revenue 
Service determining the liabilities of the taxpayers. They were 
represented by attorneys at the final conference, at which settlement 
was made and agreements were signed, and it therefore appears that 
they were aware of the true facts in the matter at the time of the 
execution of the waivers of restriction in 1950. 

The enactment of H. R. 6029 would enable the taxpayers to reopen 
their returns for the years 1940 to 1945, inclusive, by filing claims for 
refund for all or any part of the taxes, interest and penalties assessed 
for those years. Since the returns were properly closed in accordance 
with the provisions of the Internal Revenue Code of 1939, there 
appears to be no basis for reopening. 

For the reasons stated above, the Treasury Department is not in 
favor of the enactment of the proposed legislation. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

Very truly yours, 
H. CaaPMAN Rosz, 
Under Secretary of the Treasury. 
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